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April 5, 1850

- Mon, eeorse B. Butler, Chairman
‘Board of Insurance Commissioners
Austin, Texas Opinion No. V-1034

‘Re: Legality of funeral serv-
jce policy "plan" of the.
American National Insur-
ance Company. ‘

Dear Mr. Butler:

| : Your recent request outlines a "plan” in-
stituted by American National Insurance Company anrd
one Ben Williams to sell life insurance under a

v o UNGral.-Service-Poliey tn conjunction with the issu-

" ance by Williams, opersdting”under the name of Insured
Puneral Service, of a so-called "Funeral Service Con-
tract" wherein Williams undertakes to spprove a list
of Funera) Directors and to obtain their participa-~
tion in providing funerals for policyholders. Speoi-
men pollcies, funeral service contracts and various
supplementary instruments are attached to your re-
‘quest which reads: '

"Will you please advise me whether
these transactions by the insurance com-
pany and Insurance Funeral Service, or
either of them, are in conflict with Sec-
tions 23 and 2l of Article 5068-1, or
Article 5053, Vernon'‘s Texas Civil Stat-
utes, as swended.” -

The Sections from Article 5068-1 provide:

"Sec. 23. Any individual, indtvi-
duals, firms, co-partnerships, corpora-
tions or associations doing the business
of providing burial or funeral benefits,
which under any circumstances may be
payable partly or wholly in merchandise
or services, not in excess of One Hundred
and Pifty ($150.00) Dollars, or the value
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thereof, are hereby declared to be burial
companies, associations or societies, and
shall organize under provisions of Chap-

" ter 273, Acts of the Forty-first Legisla-
ture, 1§Q9, and amendments thereto; and
shall operate under and be governsd by
Chapter 274, Acts of the Forty-first Leg-
islature, 1929, and amendments thereto,
and this Act. It shall be unlawful for
any individual, individuals, firms, co-
partnerships, corporations, or associa-
tions, other than thoss defined above, to
engage in the business of providisg bduri-
al or funeral bemefits, which under any
circumstances may be paid wholly or part-
1y in merchandise or services. .

- "Sec. 24, Policies or certificates
4esusd dy burial assosiations shall pro-
vide for payment of the banefi$ in cer-
tain stipulated msrchandise and durial
service, which shall de scheduled in the
polisy or certificats and approved the
Board of Insurance Commiasioners as being
of the ressonadle value as statsd in the
face of the policy unless the insured
shall at the time said policy is issued
elect to have same paid in cash. The pol-
doy shall show in writing tThe election

« If the association issuing said
- zgiﬁerfshnii‘faii or rafuse &6 furnish :
morchandise and services provided for
$n the poiicy, same shall be paid in cash.”

‘ Briefly, American Kational has modified an
industrial life insurance poliey %o provide for pay-
ment upon the death of the insured "at the direction
of the beneficiary” to Insurad Funeral Service or %o
Insured Funeral Service and Texas Funeral Directors and

‘Embalmers Association the proceeds of the policy which

contains provisions designed to leave an option with
the beneficiary to receive or dirsct payments otherwise,
The salezmen, agents of the insurance company, endeavor
elso to secure an assignment of the proceeds of the
poliey from the insured to Insured Funeral Service or

the Association in consideration of which Insured Pun-

eral Service issues an agreement, called a "Funeral
Service Contract,” to apply such proceeds to the pur-
ochase of a funeral. The latter also obligates Insured
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Puneral Service to select a staff of "approved" funeral
directors who will, under contract, bury the deeeaatd

P ey | e . T B

in & Proper manner and g1¥e nam &s much for his in- )
surance as would be given to those paying a like amount
other than through the insurance arrangement. This
oonxract enerally outlines items of service which the

"approved” funeral directors will furnish under various
circumstances. All is contingent upon payment by Amer-
ican National of the proceeds of the policy to Insured
Puneral Service. Any excess of proceeds above the
funeral director's charges go to the henefigiary named
in the policy or other authorized person.

' These contracts are implemented by supplement-
ary oontracts between Insured FPumersl Service and vari-
ous funeral direoctors or the Association aoting in the
1atter's behelf., Bonds are contemplated to assure per-
. e of the mutusl obligatiens, and Williams is
paid s character of remuneration dy American Nation-
ux in cosmection with the "plan,” the exact nature of
which 1s not stated execept that 1t 1is not for direct
selling of the policies involved. The "plan" is to be
presented to the pudbliec by a sales pro am sponscred by
the insurance sowpany through its s and otherwise
which pom. m the advantages of

' The firet question is whether Insured Funeral
ams.ae or Ammrioan Natiomal, or both, are engaged in
the dusiness of providing burial or funeral benefits

which ggﬁer ang sircumstances may be paid wholly or
partly merc se or services,

' Although the exact legal relationship of the
parties involved in the "plan" is not fully developed
by the facts submitted, it is clear that there exists
an arrangement or device carefully designed by which
the insured may provide in advance for a funeral for
himself. Under the "plan,” the insured assigns the pro-
ceeds from the insurance policy to Insured Funeral Serv~
ice or Insured Puneral Service and Texas Funeral Direo-
tors and Embalmers Asaociation, and receives a funeral
service contract along with the policy of insurance
from Insured Funeral Service. In turn, the beneflclary
of the insured receives merchandise and services or part
merchandise and services and part cash, or all cash in
the face amount of the policy.
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The pltin ianguago of Sections 23 and 24 of
Article 5068-1, supra, requires an examination of all
that stands behind the contractual veil. It 1s sug-
gested that the priua 1ntention of the insured in par-
tisipating in the "plan” 'is to purchase a funeral for
himself, It is not guestioned that he actually re-
déives, in some instances, a funeral as a result of the
operation of the "plan.” If the insured intends to
purchase a funeral when he enters into the contraocots:
dosigned to ultimately accomplish that purpose and ac-
tually receivuu a funeral as a result of participation
in the "plan® ail doubt that the "plan" in question
sells” a funerel is resolved,

Insured Funeral 3ervice undoubtedly causes,
in some circumstances, funeral merchandise and services
to be furnilhad the deceased policyholder who has as-

K?ococda of his poliey for that purpose, Dia-
ehnrgb of this responsibility is the end result of and
accomplishes the purpose for which the "plan" iz de-
signed, that is, to provide funeral service benefits in
merchandise and services. - Thus the plan operates to
proximately result in a circumstance which the statute
prohibits.

Section 23, supra prohibits companies and all
others not organised under the provisions of Chapter 274,
Acts of the Forty-rirst lLegisliature, 1929, and amend-
ments thereto, froms

", .. providing burial ox funeral bene-
fite, which under any LY

paid who?iy or partily Iin
ices.” is added)

"~ Webater's New townational Dictionary, Second
lditiaa, navri 193 defines "circumstance” as
"one of the comditions under which an event takes place
or with respsct to which a fact is determined; a condi-
tion, faot or event accompanying or determining the oc-
swrrence of, another fact or event; ... an accessory
condition; an attendant fact or qualification; often,
A more or less oxtranaoua condition; a non-essential or
casual detati....”

In ' o ; o '“.‘_ ¢ _",_“,‘_': ‘ 0, 172 Atl. 659

g
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N tho“ Jhings present, or reasonably likely to be
present, .. " and §n %%teg vi State, 135 S.E, %08 (ga.
Supp. 1926), the ng lenguage 1s noted:

"eee Ciroumstances are facts or
ﬂum standing around, or about some ocen-

ﬂ"’ :

Ve mt ; Although it 1s strongly and
ably contended; that hese contracts and transactions
Are separate and indepsndent and should he mo constirued.
It is ungoubted that inatruments executed at the same
tine or contemporaneously for the sawe yurposs and in
the course of the same transsction are to be consideresd
as ope instrument and read and consiyued together; that
parole evidence 1s admisgidle te conmect instruments
whers one instrument is made a gart of another by ref-
- opence; that the aame rule applies to e original con-

Srmet and an aspigrment thersof; and that several in-
straments comstituting part of the same transaction mwi
be interpreted together, 10 Tex. Jur. 286, Contracts,
See. 166, and o8 there cited; 12 im. ur. 181, Con-

- Craatlh, s«. 386, and cganes there oited.

' In 3 Williston on Contracts (Rev, B4. 1936)
1&1; m; Sea, e It 1ﬂ aalds ‘

“Where a writin; refers to another doc-
ument, that dooument, or so mch of 1t as
is rorem'oa to, is to be interpreted as part
of the writing.... Where a writing does not
refer to another witima 1f such other writ~
ing was made as oug of the semsp transac-
tion, m tuo ah d !nl 1ntmmt§ogetm

im.“wdiiiﬂtﬁfl{’l! X WCTE U wey
, Ftain T0 the —/"“'M”“!"""L%m,}“_ h
,mu,tm‘:*w _

iFvtted o rm j

‘oeot

We think the MMot- inwolved in the "plan”
211 relate %o the same transactien or subject matSer amd
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therefore must be taken and construed together as though
they were one instrument. Wann v. Metropolitan Life Ins,
Co., 41 S.w.2d 50 (Comm. App. 1931); Lloyds America v.

Priend, 91 S.W.2d 766 {Tex. Civ. App. 6, error rert.);
Pavis v. Volunteer State Life Ins. Co., 135 S.W.2d 588

[Mex. Civ. App. 1930, error ref.); oimms 0il Co. v. Col-
%%gs:, 2 S.W.2d 421 {comm. App. 1928]; EIlett v.McMahon,
W.2d 253 (Tex. Civ. App. 1945).

As we construe the statute, its purpose is to
prevent impositions by discharge of contracts at matur-
1ty in merchandise or services improvidently contracted
for in advance by those entirely unfamiliar with their
value or the relation of that value to the premiums paid
during the life of the insured. The "plan” under con-
sideration is clearly susceptible to most, if not all,
of the abuses inherent in ordinary funeral policles
payable in merchandise and services. The funeral serv-
4ce insurance "pian" under consideration, though the
policy is payable in cash by American National, carries
the same evils that are present in policies payable whol-
1y in merchandise or services. The "plan" supports and
encourages the beneficiary's tendency to allow dellvery
of the policy's proceeds tc some other person or persons
for whatever funeral the money will buy without regard
to whether an expensive funeral is consistent with the
needs of the survivors and creates the means for the
abuse the atatute prohibitas. Daniel v. Family Security
Life Insurance Co., 336 U.S. 22T (19697.

We conclude that the effect of the "plan" sub-
mitted 1s to provide burial or funeral benefits which
under some circumstarnces are paid and received wholly
or partly in merchandise or services and is therefore
unlawful under the statute, and you are sc advised.

Since in our answer we hold that the "plan”
contravenes, in its operation, Secticns 23 and 24 of
Article 5068B-1, V.C.8., we do not deem it necessary to
consider the application of Article 5053, V.C.S., to
the “plan.”

SUMMARY

The funeral service policy "plan” of
American National Insurance Company de-
seribed in the facts submitted conflicts
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with Sections 23 and 24 of Article 5068-1,
V.C.8., and i8 therefore unlawful.

Yours very truly,

PRICE DANIEL
Attorney General
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' _ Byi

Charles D. Mathews Everett Hutchinson

Executive Assistant Assistant
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